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Kildare County Council

Declaration of Exempt Development under Section 5,

Section 1 Details of Applicants

1.Name of Applicant(s) A. Surname...MOORE. Forenames,..THOMAS.............
Phone No| S DN O i s vipe i etvs oW R R R sitn s @4 ERVRRA AN 3L
2.Address ...GRANGEBEG, ,CO. KILDARE

..............................................................................................................................................................

Section 2 Person/Agent acting on behalf of applicant (if applicable)

1.Name of Person/Agent: Surname...WARREN........ Forenames...JOSEPH J...

Phione 20,087 788 8896 Fak Ny, icouiiii iiistorissscpitiistinssaarssrsinsbe
2.Address...THE NOOK, HILLSIDE, KILCULLEN, CO. KILDARE ....... R56Y651
............ DESIGN & CONSULTANCY SERVICES......counssiomnassiesssnssnissns

Section 3 Company Details (if applicable)

Kitda unc
Planning Department

Section 4 Details of Site

1.Planning History of Site...... Pl App Ref No 16/823. Construction of dwelling . WWTS etc........

2. Location of Proposed Development....., Development carried out May 2020 Grangebeg, Dunlavin , Co
ARHARED: o RO IO ATIC D inwnas 51005 5587325 5t 550534 5ot se 100 Espoaesthd 15 23 42§98 BV EEVEFDYs A R0 G020 VIV S aob v i o 5 s sr e se

..............................................................................................................................................................

4.Please state the Applicants interest in the site Owner of neighboring farmlands East and South of
ER RIS SR v =5 v 0t 0 a6 0 0 4 5055 E s e 4 s B Rk s A R AN S AR AR NS 88 il ST A6 S B MBS M SR MR T & fe e e td iRl

5. Please state the extent of the proposed development- Development carried out May 2020 comprising of piping
and filling in of open stream along eastern boundary of the site (resulting in flooding of Applcants farmlands)



Signature: ﬂmw A//gw Date: JE / 2 2_]/ ZOH
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| refer to your correspondence received on 13" February 2024 in connection with the above.

Please find attached declaration made under Section 5 of Planning and Development Acts 2000




FAVFA |

AND WHEREAS Thomas Moore requested a declaration on the said question from Kildare
County Council,

regara 1o,

(b) Planning and Development Regulations 2001 (as amended); and

AND WHEREAS Kildare County Council has concluded that the proposal comprises of
development to which the provisions of the following applies:

Regulations 2001 (as amended).
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NOW THEREFORE Klldare County Councll in exercuse of the powers conferred on it by
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IS development and IS EXEMPTED development pursuant to Section 2 & 3 of the

PRSP SO Maiialacccacacat Al s mmmnmmmddadd mmad Awdiala 2 Nawdk I MNlana D Aftlha DlAannina

a declaration to An Bord Pleanala within 4 weeks of the issuing of the decision.




Andrea Moore
Grangebeg,
Dunlavin,

Co. Kildare
W91 AHC9

iallyewey, wulliavill, Www. niival <.

Dear Ms. Moore,

Please find enclosed a copy of a Section 5 Declaration of Exempt Development which was

P s~

Yours Sincerely,
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KILDARE COUNTY COUNCIL

PLANNING & STRATEGIC DEVELOPMENT DEPARTMENT

Section 5 referral & declaration on development & exempted development

Planning & Development Act 2000 (as amended)

Reference No. ED/1103.
Name Of Applicant(s): Thomas Moore.
Address Of Development: | Grangebeg, Dunlavin, Co. Kildare.
Development Description: | Piping and filling of an open stream.
Due date 12/3/2024.

Introduction

This is a request for a DECLARATION under Section 5(1) of the Planning and
Development Act 2000 (as amended) to establish whether under Section 5 of the Act
the works piping and filling of an open stream.

Site Location
The site is located within the townland of Grangebeg, Dunlavin close with the eastern
boundary of Kildare County Council. The site contains a detached dwelling and

garage.

Fig 1: Site Location and context



Fig 2: Aerial view of subject site (Google Images)

Fig. 3 Eastern boundary of site.

Description of Proposed Development

Thomas Moore has applied for a Section 5 exempt development certificate in relation
to works that have taken place on Andrea Moores lands, the works that have taken
place are described within the application form as: “the works piping and filling of an
open stream along the eastern boundary of the site (resulting in Flooding of
Applicants farmlands).”




Planning History

16/823: Andrea Moore was granted permission for a) proposed new dormer
dwelling; b) new vehicle entrance; c) domestic garage; d) new treatment system and
percolation along with all associated site development and facilitating works.

P1 09.248060: There was a third party appeal lodged to An Bord Pleanala. The Bord
upheld the decision to grant permission.

ED991: Andrea Moore applied for a Section 5 in relation to minor drainage works to
south-east boundary of site. Further information was requested and this was not
responded to.

UD:7742: A complaint was made in relation to filling in open land drain at rear of site
causing flooding on objector’s land.

No unauthorised development was found and the file has been closed.

UD8443: A complaint was made in relation piping and filling in open stream in
contravention in planning permission conditions.

No unauthorised development was found and the file has been closed.

Relevant Legislative Backqround

Planning and Development Act 2000 (as amended)

Section 2(1)
‘works’ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation to a protected structure
or proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.

Section 3(1)
In this Act, ‘development’ means, except where the context otherwise requires,
the carrying out of any works on, in, over or under land or the making of any
material change in the use of any structures or other land.

Section 5(7) EIA Screening

The proposed development is not specified in Part 2 of Schedule 5 of the Planning
and Development Regulations 2001(as amended). In any event, it is considered,
having regard to nature, size and location, the proposed development would not be
likely to have significant effects on the environment. Therefore, EIA is not required.

Appropriate Assessment Screening Accompanies this report.

Planning and Development Requlations 2001 (as amended)




Article 6(1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule
2 shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the
said Part 1 opposite the mention of that class in the said column 1.

Planning and Development Regulations 2001 (as amended) Schedule 2 Part 3,
Exempt Development- Rural
CLASS 3

“‘Works relating to the construction or maintenance of any gully, drain, pond, trough,
pit or culvert, the widening or deepening of watercourses, the removal of obstructions
from watercourses and the making or repairing of embankments in connection with
any of the foregoing works.”

Article 9 (1)(a)(i)
Restrictions on exemption.

9. (1) Development to which article 6 relates shall not be exempted development for
the purposes of the Act. There a number of categories set out within this section, none
of which are applicable in this instance.

Assessment
The question is whether the “piping and filling of an open stream” is exempt
development under Part 3 Class 3.

What has occurred on site is that an existing drain was culverted with soil, grass and
hedgerow planting above/to the side. Class 3 facilitates the construction of a culvert.
It is considered the works that have taken place fit within the scope of this planning
exemption.

Conclusion
Having regard to:
- Sections 2, 3, 9 of the Planning and Development Act 2000 (as amended);
- Articles 6 and 9 of the Planning and Development Regulations 2001 (as
amended); and
- The nature, extent and purpose of the works;

it is considered that the proposed works constitutes development as defined in
Section 3(1) of the Planning and Development Act 2000 (as amended) and is
exempted development as defined by the Planning and Development Act 2000 (as
amended) and Article 6, Schedule 2, Part 3, Class 3 of the Planning and Development
Regulations 2001 (as amended).

Recommendation
It is recommended that the applicant be advised that the development as described
in the application is development and is exempted development.




Senior executive rianner
01/03/2024

dé/a»-’-#\r

Aoife Brangan
A/SP
04/03/24

Date: 26/02/2024



Declaration of Development & Exempted Development under
Section 5 of the Planning and Development Act 2000 (as amended)

WHEREAS a question has arisen as to whether the piping and filling of an open
stream constitutes Development or/or Exempted Development

AS INDICATED on the plans and particulars received by the Planning Authority on
13/02/2024

AND WHEREAS Thomas Moore requested a declaration on the said question from
Kildare County Council,

AND WHEREAS Kildare County Council as the Planning Authority, in considering
this application for a declaration under Section 5 of the Planning and Development
Act 2000 (as amended), had regard to;

(a) Planning and Development Act 2000 (as amended); and
(b) Planning and Development Regulations 2001 (as amended);

AND WHEREAS Kildare County Council has concluded that the proposal comprises
of development to which the provisions of the following applies:

(a) Sections 2 & 3 of the Planning and Development Act 2000 (as amended);

(b) Article 6, and Schedule 2, Part 3, Class 3 of the Planning and Development
Regulations 2001 (as amended).

(c) The nature, extent and purpose of the works,

NOW THEREFORE Kildare County Council, in exercise of the powers conferred on
it by Section 5(2)(a) of the Planning and Development Act 2000 (as amended),
hereby decides that

the piping and filling of an open stream.

IS development and IS EXEMPTED development pursuant to Section 2 & 3 of
the Planning and Development Act as amended and Article 6, Part 3, Class 3 of
the Planning and Development Regulations as amended.

Please note that any person issued with a declaration under Section 5 of the
Planning and Development Act 2000 (as amended) may on payment to the Board of
the prescribed fee, refer a declaration to An Bord Pleanala within 4 weeks of the
issuing of the decision.

Signed:




Appendix 1: Appropriate Assessment Screening



APPROPRIATE ASSESSMENT SCREENING REPORT

AND
DETERMINATION

(A) Project Details

Planning File Ref

ED1103

Applicant name

Thomas Moore

Development Location

Grangebed Dunlavin, Co. Kildare

Site size

Unknown

Application
by an EIS (Yes/NO)

accompanied

N/A

Distance from Natura 2000

site in km

The site is located c. 6.5km northeast of the Poulaphuca

Reservoir SPA

Description of the project/proposed development —

Piping and filling of an open stream.

(B) Identification of Natura 2000 sites which may be impacted by the

proposed development

Yes/No

If answer is yes,
identify list name

marshes and heath.

qualifying interests
include wetland habitats

of Natura 2000 site
likely to be
impacted.
1 | Impacts on sites Is the development
designated for freshwater | within a Special Area of
habitats or species. Conservation whose
qualifying interests
Sites to consider: River include freshwater No
Barrow and Nore, Rye habitats and/or species,
Water/Carton Valley, or in the catchment
Pollardstown Fen, (upstream or
Ballynafagh lake downstream) of same?
2 | Impacts on sites Is the development
designated for wetland within a Special Area of
habitats - bogs, fens, Conservation whose No




Sites to consider: River (bog, marsh, fen or
Barrow and Nore, Rye heath), or within 1 km of
Water/Carton Valley, same?
Pollardstown Fen, Mouds
Bog, Ballynafagh Bog, Red
Bog, Ballynafagh Lake

3 | Impacts on designated Is the development
terrestrial habitats. within a Special Area of
Sites to consider: River Conservation whose
Barrow and Nore, Rye qualifying interests No
Water/Carton Valley, include woodlands,
Pollardstown Fen, dunes or grasslands, or
Ballynafagh Lake within 100m of same?

4 | Impacts on birds in SPAs | Is the development
Sites to consider: within a Special No
Poulaphouca Resevoir Protection Area, or within

5 km of same?
Conclusion:

If the answer to all of the above is No, significant impacts can be ruled out for
habitats and bird species.

No further assessment in relation to habitats or birds is required.

If the answer is Yes refer to the relevant sections of C.

(G) SCREENING CONCLUSION STATEMENT
Selected relevant category for project assessed by ticking box.

1 AA is not required because the project is directly connected
with/necessary to the conservation management of the site

2 No potential significant affects/AA is not required

3 Significant effects are certain, likely or uncertain.
Seek a Natura Impact Statement
Reject proposal. (Reject if potentially damaging/inappropriate)

Justify why it falls into relevant category above (based on information
in above tables)

Having regard to the proximity of the nearest SAC site, and the relatively small-
scale and the nature and extent of the proposal, it is not considered a potential
exists for significant effects on this European site.

Name: L. Murphy

Position: Executive Planner

Date: 21/02/2024
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] 1 3FEB 2074 16/11/2023
Mr Tom Moore jj .
(Granocahao i ;. E CEIvwvr~
Co. Kildare.

Re: Unauthorised Development Compliant to Kildare Co Council

Dear Tom,

development complaint notification to Kildare Co Council. | suggest that you enclose this
letter with the complaint and with that in mind | am going to outline the situation for the
benefit of the Council technical staff .

1. The att. photos show significant increase in the extent of flooding on the farm lands.
It is important to point out that there was never an issue with any flooding on these
lands and this can be borne out by checking with all flood records for the area .
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discharges to a ditch which joins with other water ways and forms a stream. These
works were carried out with your full permission, the land owner, These works were
carried out in May 2016 .

3. Kildare Co Council roads department installed a culvert at the same time, to
facilitate the adjoining farm lands. This culvert consists of 2no 300mm diameter
pipes, this was a significant increase in the size of the original culvert pipe. Obviously

volume of water flowing into the stream as a result of the outfall drain from the road.
There was no issue whatsoever regarding the Drainage off the road for a number of
years.

4. In April 2020 the owner of the adjoining land piped and filled in the stream at the
rear of her site. Within 3 months there were signs of flooding anpearine in the fields

serious as it covered a significant area of the farmlands, rendering C. 2ha un-useable.
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TEAGASC- The Agriculture and Food Development Authority
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Kildare County Council
Planning Department
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TEAGASC- The Agriculture and Food Development Authority
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Figure 4 - OPW Flood Maps
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